To the Department of Education,
The American Society of Criminology (http://www.asc41.com/about.htm) is an international
organization whose members pursue scholarly, scientific, and professional knowledge concerning
the measurement, etiology, consequences, prevention, control, and treatment of crime and
delinquency. The Society's objectives are to encourage the exchange, in a multidisciplinary
setting, of those engaged in research, teaching, and practice so as to foster criminological
scholarship, and to serve as a forum for the dissemination of criminological knowledge. Our
membership includes students, practitioners, and academicians from the many fields of criminal
justice and criminology. ASC’s membership spans 63 countries and includes roughly 3700
practitioners and academicians from the many fields of criminal justice and criminology.
The Division on Women and Crime (http://ascdwc.com/) is a unit of the American Society of
Criminology composed of scholars and practitioners who are committed to feminist perspectives
on gender, crime, and justice. It is one of the oldest and largest divisions within the American
Society of Criminology. In the attached document, the Executive Council of the Division on
Women and Crime outlines a research and evidence-based response to the public comment
section of proposed changes to Title IX of the Education Amendments of 1972. As scientists and
educators, we urge the Department of Education to conduct a thorough review of the research
detailing the context and impact of sexual harassment and to ensure that any changes to Title IX
guidance are data-driven.
Please see attached document.
Respectfully submitted by
The Executive Council of The Division on Women & Crime
American Society of Criminology
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Priority Comment #1
The draft regulatory language defines sexual harassment as behavior, “that is so
severe, pervasive, and objectively offensive that it effectively denies a person equal access to
the recipient’s education program or activity” (34 CFR Part 106.45 (b)(3)(vi)). This changes
the definition of sexual harassment from warranting an investigation if it is, “sufficiently
serious that it interferes with or limits a student’s ability to participate in or benefit from
the school’s program.”1 The proposed language narrows the definition of sexual
harassment and thus decreases schools’ responsibility to investigate sexual harassment, as it
recognizes only the extreme situation.
Although some students who experience sexual violence and harassment drop classes or
drop out of school altogether,2 student victims experience a much wider range of negative
consequences that limit their ability to benefit from education, even if it does not deny their
access to programs. Victims of sexual harassment experience psychological trauma including
cognitive (e.g., reduced ability to concentrate) and emotional (e.g., depression) issues, which
present barriers to academic achievement, including resulting in a decreased quality of work,
lower GPA, and less ambition.3,4,5,6 Likewise, students who experience sexual harassment also
report less academic and social engagement 2,7 and student engagement is integrally tied to
1
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student retention and academic success.8
As noted by a recent consensus report by the National Academies of Science, Engineering,
and Math (NASEM), perceived tolerance for sexual harassment is the “most potent predictor” of
its occurrence.9 Failure to investigate credible cases of sexual harassment creates an
organizational climate that will increase the occurrence and severity of sexual harassment10 and
exacerbate student victim trauma.11 An institution’s climate reflects its policies and practices, but
it is also influenced by the national climate.12 Therefore, it is imperative that the Department of
Education (DoE) facilitate a safe and productive learning environment by recognizing and
addressing sexual harassment.
The proposed definition will exacerbate student trauma, compromise student success,
and create an environment that will contribute to increased prevalence and severity of
sexual harassment. The DoE should define sexual harassment as behavior that limits
students’ ability to benefit from their education and mandate that all credible cases of
sexual harassment should be investigated.
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Priority Comment #2
Under the proposed regulations (§    106.30), an institution would be only liable to act
on a report if a formal complaint were filed with the Title IX officer. This is a significant
deviation from the 2001 guidance which indicates that that the school is liable if “a
responsible employee knew, or in the exercise of reasonable care should have known about
the harassment”. 13 This proposed change will severely narrow schools’ obligations to
respond to incidents of sexual harassment and will limit complainants’ access to
accommodations and respondents’ rights to due process.
In Secretary DeVos’s September 2017 speech, she indicated that the proposed regulations
would “include the right of every survivor to be taken seriously and the right of every person
accused to know that guilt is not predetermined.” However, research has consistently reflected
that survivors of campus sexual assault are more likely to disclose to someone with whom they
have an existing relationship (faculty, staff, Resident Assistant, peer) versus a campus
administrator. Fisher et al.’s (2000) landmark national study of sexual victimization of college
women found that fewer than 5% of students reported incidents that would be legally defined (in
state statutes) as rape to law enforcement.14 An additional study by Walsh, Banyard, Moynihan,
Ward and Cohn (2005) found that an overwhelming majority of college student victims (97%)
did not access on-campus services after an assault.15 A systematic review of studies on disclosure
by college victims16 found that reports to law enforcement ranged from 0% to 12.9% and that up
to 15.8% of victims sought help from a victim service, crisis or health center. Similarly, a recent
nationally representative study found that “a relatively small percentage (e.g., 28% or less) of
13
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even the most serious incidents are reported to an organization or agency (e.g., Title IX office;
law enforcement).”17 It is concerning that, across several studies, less than one-third of victims
reported to formal sources. Title IX's original intent was to prevent barriers to educational
opportunities due to sex discrimination. Limiting which victims’ reports warrant a response from
the university to those formally made to a Title IX officer does little to correct a potentially
hostile environment or reduce the deliberate indifference that many institutions perpetuate.
This proposed regulatory change does not enhance the ability of schools to create an
environment free from sexual harassment; instead, based on extant research, 15, 18 this
change would have a “chilling” effect, reducing reports and allowing sexual harassment
and sexual assault to continue unaddressed. The DoE should continue to uphold the 2001
guidance and hold schools accountable for sexual harassment known to any responsible
employee.
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Priority Comment #3
In a departure from the 2001 guidance, the proposed regulatory guidance will allow
schools to use unregulated “mediation” processes in lieu of investigations. Due to
imbalances of power, potential for secondary victimization and retraumatization, safety
concerns, lack of accountability by the alleged perpetrator and a lack of a community
focused approach (as seen in restorative justice practices, but not in mediation) - mediation
is not appropriate in cases of sexual harassment and sexual assault.
Hallmarks of sexual harassment include power, fear, and coercion.19 Much research has
illustrated the problems inherent in mediation for family law cases where abuse has occurred.23,
20, 21, 22, 23

The proposed shift represents a departure from the 2001 guidance letter in ways that

are harmful to the complainant.24 The 2001 guidance clearly states, “In some cases, such as
alleged sexual assault, mediation will not be appropriate even on a voluntary basis."25
Additionally, the changes proposed will force victims to choose between informal and formal
routes of adjudication. Should a complainant choose the informal mechanisms for resolution, the
complainant will not be allowed (under proposed changes) to pursue formal procedures. This
reduces a complainant’s rights and restricts the complainant’s ability to exercise her/his agency.
Should Title IX responsible institutions choose to seek informal procedures for handling
sexual assault and harassment, restorative justice practices that rely on community-based
19
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approaches should be implemented. Restorative justice departs from mediation in one key
component; the perpetrator takes accountability for her/his actions and finds ways to restore
justice to the community impacted. 28, 26 “No institutional solution can resolve the tension
between the interests of individuals experiencing sexual assault and individuals defending
themselves against such accusations. The responsible school owes a duty of protection and
education to both, and a broader duty to its own community to prevent a culture of sexual
violence, to educate its citizens about responsible and healthy sexual relationships, to ensure that
school institutions such as athletic teams and student groups reject sexual assault, and to protect
the interests of all students in fair process and equitable dispute resolution.”28 As sexual assault
and sexual harassment are issues that affect all of our communities, institutions of education
should ensure that the changes proposed include broader community perspectives.28, 30 We
encourage the administration to see this as an, “opportunity to integrate more community
perspectives and to think about ways to create more positive sexual cultures.”28
In cases of sexual harassment or sexual assault, mediation should not be used. The DoE
should continue to uphold the 2001 guidance, and language explicitly prohibiting the use of
any informal resolutions in cases of sexual assault should be included in any new guidance.

26
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Priority Comment #4
The proposed guidance would allow schools to adopt a “clear and convincing”
standard for sexual harassment complaints, thereby discriminating against complainants in
cases of sexual harassment.
Universities are not criminal courts of law. Higher levels of proof are required in criminal
court because of the possible sanctions. Although a respondent sanctioned as a result of a finding
in a sexual harassment case may be expelled, this is not nearly as punitive as a prison sentence. It
is not surprising that research found that even prior to the 2012 “Dear Colleague Letter” that 80%
of campuses utilized a preponderance of the evidence standard in their disciplinary proceedings.27
This level of proof is consistent with what groups such as the NACUA and United Educators
have argued is the purpose of disciplinary proceedings: “to create the best environment in which
students can live and learn … [a]t the cornerstone [or which] is the obligation of students to treat
all other members of the academic community with dignity and respect” (Stoner, 2000, p. 7)28.
This means treating complainants the same as respondents.29 Not only does this proposed change
treat complainants and respondents differently, but it would also result in discrimination against
sexual harassment/violence complainants.
First, the preponderance of the evidence (POTE) is the level of evidence long utilized to
adjudicate claims of discrimination. Changing the standard of evidence for Title IX claims to
clear and convincing evidence (C&C) treats victims of sexual violence and harassment
differently than victims of all other forms of discrimination (e.g., Title VI and VII).30 This, itself,
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would be discrimination by the government against victims of sexual harassment/violence on
college campuses. This change would be incompatible with the spirit of Title IX, which is to
protect students from gender discrimination to provide equal access to education.
Second, the POTE standard is also the standard generally utilized in civil litigation. This
includes child custody cases, orders of protection, and civil lawsuits. As discussed above, the
purported reason for using a higher burden of proof lies in the potential consequence of a finding
of responsibility: the suspension or expulsion of the responsible student. While suspension or
expulsion may certainly be problematic for a person who is expelled, this sanction "pales in
comparison to the unlimited sum of money that one can be held liable for in civil cases, and
occupational license revocation, both of which can destroy lives, yet use the same [POTE]
standard that Title IX cases use.”31 In actuality, although possible, expulsion is not often utilized
– even in cases of non-consensual penetration.32, 33 Indeed, when someone brings a case against a
University under Title IX in an “erroneous outcome” case – the level of evidence required is
POTE. Increasing the standard of evidence required in cases involving victims of sexual violence
signals a return to the days where complainants (often female) of sexual violence or harassment
were assumed to be lying and where respondents (often male) needed be protected.34
Third, under the proposed changes, schools would be able to use a higher evidentiary
standard for sexual harassment than for any other student conduct violation – even those that
have the same maximum potential disciplinary sanction. As it is written in 34 CFR 106.45(b)(4),
the rules allow for schools to use to use the POTE standard for sexual harassment only when
other student conduct violations also require the POTE standard. This shows a one-sided regard
31
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for equality in outcomes – indicating that the DoE views sexual harassment differently than other
conduct violations. This further sends the message that complainants reporting sexual harassment
are viewed with heightened suspicion.
The DoE should maintain the preponderance of the evidence standard in any new
Title IX guidance to ensure consistency across civil rights complaints.
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Priority Comment #5
The proposed change to limit the scope of incidents addressed under Title IX to those
that occur in the context of an "education program or activity" (p. 24) will allow schools to
ignore a significant amount of sexual harassment such as incidents that occur in off-campus
housing, online, or among students studying abroad.
Using data from the National Crime Victimization Survey (NCVS), Sinozich and Langton
(2014) found that 5% of college students who were sexually assaulted were assaulted while
attending school or traveling to school, while just over half (51%) were sexually assaulted while
they were away from home pursuing leisure activities or traveling from place to place. 41 Further,
29% were assaulted while in a commercial place, parking lot or garage, or open areas/public
transportation. 35 These nationally representative, data demonstrate that under the proposed
changes the majority of college students (here, females) who are sexually assaulted while
enrolled at a college, university, trade or vocational school would not receive mandated academic
and psychological resources, let alone be able to pursue a campus judicial proceeding.
More localized datasets reinforce this worrying finding. In two separate datasets, collected
at two different universities five years apart, 17-19% of participants who had experienced sexual
assault were assaulted in a public place, such as outside, at a bar or club, at a hotel, or in a car.36,
37

Approximately 30% were assaulted in their own dorm or residence, and most of the remaining

victim/survivors were assaulted at the offender’s home, the home of a friend or relative, or some
other private residence. In addition, the majority of completed (66%) and attempted rapes (55%)
that occurred in a nationally representative sample of college women occurred off campus.38At
35
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from http://www.bjs.gov/content/pub/pdf/rsavcaf9513.pdf
36
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the risk of hierarchizing experiences of violence, these criminal acts are arguably among the most
“severe… and objectively offensive” incidents, those that “Title IX is designed to protect” (p. 89; quoting Davis v. Monroe Cty. Bd. of Educ., 526 U.S. 629, 647, 652 (1999).
Further, a recent study of all institutions of higher education in a Middle Atlantic state
(N=42), found that less than 60% of the sexual misconduct incidents reported to Title IX
coordinators in 2015 occurred on campus or during a school-sponsored activity.33 Importantly,
Richards’ (2019) examination of reported incidents demonstrates that the vast majority of reports
made do not end in formal Title IX complaints or disciplinary actions against accused students.37
Of the 1,054 incidents reported, 11% led to a finding of responsibility and 2% resulted in the
expulsion of an accused student. Rather, the most common outcome of Title IX incident reports,
by far, was a referral to counseling/health services for the complainant (72%).33
Taken together, the research indicates that if off-campus incidents no longer mandated an
institutional response, it is likely that many students who are assaulted and need or want
counseling or health services, would be harmed. There is no doubt that interpersonal violence and
rape often lead to negative consequences, including decreased self-esteem, depression and
anxiety, alcohol abuse, lower grade point average, impaired academic achievement.39, 40, 41, 42, 43,
44

These consequences are part of the rationale for legislation mandating access to mental health

care on college campuses and psychological counseling for victim/survivors of sexual violence.
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Under these proposed changes, students who are sexually harassed off-campus will be
unfairly neglected in terms of health resources. There is no reason to believe assaults that occur
off campus are any less severe, traumatic, or consequential. In fact, in the aforementioned
studies,42, 43 location of the sexual assault was not significantly correlated with participants’
depression, self-esteem, post-traumatic stress disorder, or feelings of stigma, nor was it associated
with assault details, such as the use of weapon, offender use of force, or victim/survivor injury. In
other words, there is no reason to believe that students victimized off-campus (or in non-schoolrelated contexts) experience lower levels of force or injury, nor is there evidence that they are less
in need of psychological and academic support in the aftermath of violence.
Limiting the scope of incidents under the reach of Title IX not only disadvantages college
students who live off campus, but it could deeply disadvantage students who attend colleges with
nebulous boundaries between what is considered "campus" and "off-campus," and most
prominently, students in K-12 settings. Proposed changes could also disadvantage the hundreds
of thousands of students who study outside of the United States through U.S. educational
institutions each year. Recent studies have found that US college students studying abroad
experience sexual assault at rates as high as 38%.45, 46
If the scope of protected incidents is narrowed, ultimately, many complainants will be
denied access to Title IX administrative process, and to resources such as counseling and
health services. The DoE should maintain protections for all students who experience sexual
harassment and ensure that we do not take "backward" steps regarding ensuring equal
educational access.

45
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victimization among female undergraduates during study abroad: A single campus survey study. Journal of
Interpersonal Violence, 30(20), 3453-3466.
46
Kimble, M., Flack Jr, W. F., & Burbridge, E. (2013). Study abroad increases risk for sexual assault in female
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Priority Comment #6
The proposed changes would allow schools to delay investigations of sexual
harassment for unspecified periods of time when a concurrent law enforcement
investigation is ongoing. This is a significant departure from the currently enforced
guidance adopted in 2011.
Proposed rule 34 CFP Part 106.45 (b)(1)(v) establishes that “concurrent law enforcement
activity” is “good cause” for delaying an investigation. This proposed change would allow a
school to delay investigating a civil complaint while a criminal investigation and prosecution are
ongoing, which could be as little as several months to a year or more. Research illustrates just
how lengthy the criminal investigative process can be. In a sample of sexual assault
investigations that were previously adjudicated (e.g., where a suspect was prosecuted and found
guilty, found not guilty or pled guilty), the mean number of days from the occurrence of the
sexual assault to the case being forwarded to a prosecutor for a charging decision was 45.3 days
(Median = 8 days) and the mean number of days from the sexual assault to adjudication was
340.7 days (Median = 222 days).47
These delays serve to harm to the complainant’s educational access and psychological
wellbeing, especially considering other proposed changes that would ban a school from removing
the perpetrator from a dorm or a shared class with the complainant unless the respondent is found
responsible in a disciplinary proceeding. Previous research has consistently demonstrated the
harm experienced by victims when being forced to share a living space or classroom with a
perpetrator, such as significant drop in grades, attendance in class, and even enrollment at the

47

Lovell, R., Overman, L., Luminais, M., McGuire, M., and Flannery, D.J. (Forthcoming) “Differences in Sexual
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university.48, 49, 50, 51, 52 Previous research also suggests that immediate intervention after
disclosure is necessary to reduce the complainant’s risk for repeated victimization and/or
retaliation by the perpetrator, especially in cases of intimate partner violence.53 A delay in
investigation, especially a delay without accommodation, could jeopardize the complaint's safety
or impact her/his decision to report the abuse. A lengthier investigative process increases the
chances of a victim being identified as a victim or having to disclose to friends and/or family, and
the fear of loss of confidentiality affects the decision to report.54 Lastly, a delayed process also
serves to put others at risk for victimization by the perpetrator, as serial sexual offending is more
common than previously believed.55
In practical terms, this means that there could be a delay of more than a year (i.e., the time
it typically takes for the criminal investigation and prosecution to be concluded) before the school
begins its investigation, which could take several more months before reaching the point of a
disciplinary proceeding. Thus, this change serves as a violation of the existing requirement in 34
CFR 106.8 that the process have a “prompt and equitable resolution” for the complaint.
Additionally, a delay for “concurrent law enforcement activity” is unnecessary, as the process
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and standards are different in a civil vs. a criminal complaint. The perpetrator does not need to be
found guilty beyond a reasonable double in a court of law for a civil case to proceed to an
investigation by the school and possible disciplinary hearing.
This proposed change is a significant departure from the 2011 guidance, which states
that “Schools should not wait for the conclusion of a criminal investigation or criminal
proceeding to begin their own Title IX investigation and, if needed, must take immediate
steps to protect the student in the educational setting. For example, a school should not
delay conducting its own investigation or taking steps to protect the complainant because it
wants to see whether the alleged perpetrator will be found guilty of a crime.”56 The DoE
should maintain the position it adopted in the 2011 guidance and not allow for delays in
investigating on the basis of “concurrent law enforcement activity.”
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Priority Comment #7
The proposed changes will require schools to establish procedures for live crossexamination of complainants and respondents by a party’s advisor of choice. While this
change is an improvement over the previous draft rule allowing respondents to question
complainants directly, there is still much data-driven concern regarding the requirement of
live cross-examination.
First, allowing a live cross-examination may be retraumatizing to victims. A live crossexamination of victims moves the Title IX proceedings one step closer to the proceedings of a
criminal trial, something that has been proven to be traumatizing to most victims by decades of
research.57, 58, 59 Further, live cross-examination may not be the best way to elicit information, as
research shows that victims are reluctant to share information when questioned aggressively. 60, 61
Victims who report assault or harassment to their educational institution and are met with a
process that is retraumatizing, they may feel betrayed by that institution and subsequently regret
attending, cease attendance, or discourage others from attending. 62,63
As such, the process students experience following a formal report can have long-term
consequences for student retention in the academic institution. Continuing the previous method
of written questions and comments submitted to the hearing panel or investigators grants alleged
57
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perpetrators due process rights, while allowing victims a process that is beneficial to recovery,
and creating a space for sharing the most information about the alleged assault or harassment.
Second, the requirement of a live cross-examination may further discourage victims from
reporting to their educational institution. Sexual assault is already highly unreported to formal
system actors (e.g., law enforcement)64,65 particularly among college students. 66 Victims are
most commonly reluctant to report due to fear of harmful or revictimizing/retraumatizing
responses by the institution,67 concerns of reprisal by the perpetrator,68 and feeling like nothing
will result from the process.69 If the live cross-examination is implemented, victims may be
reluctant to report or discouraged to report after hearing of revictimizing experiences of others.68,
76

It is clearly demonstrated in the research that victims weigh the potential costs and benefits to

reporting prior to doing so, and may be increasingly unlikely to report if they have concerns that
the process will be harmful to their recovery. Research shows that experiences victims have when
disclosing or reporting can influence whether they are likely to report or seek help again73 and
therefore, a retraumatizing Title IX process can be silencing to victims, preventing them from
receiving the support they need to recover and successfully continue their education. By putting
procedures in place, such as a requirement of live cross-examination, victims may be deterred
from reporting, which allows victims to go without support and resources they need and allows
perpetrators to walk free on the campuses of our educational institutions with the potential to
64
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victimize other students.
There is a plethora of research revealing the possible consequences of implementing
procedures that can be retraumatizing to victims, such as the requirement of a live crossexamination. Yet, there is no research that suggests a live cross-examination is more
effective or efficient than the process of submitting written questions and statements for
Title IX investigations. The DoE should maintain the written submission method rather
than a live cross-examination procedure. We contend that the method of written
submissions and a hearing panel creates a balance between testing the strength of the
evidence with reduced risk of retraumatizing the alleged victim.
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Priority Comment #8
The proposed changes would make it impossible for complainants to request that
respondents be moved out of their dorm or classes as an interim accommodation.
The ability for a school to remove a respondent from classes and housing shared by their
complainant as an interim accommodation is crucial for preventing acute psychological harm.
Multiple studies of campus sexual assault demonstrate exposing an accuser to their alleged
perpetrator in shared classes for any span of time can lead to an accuser having a severe drop in
academic achievement (i.e., grades), absenteeism, and/or withdrawing from school entirely.56, 58
Complainants sharing a classroom with their respondent may experience a decline in academic
success due to the psychological stress of trying to master course material while also managing
flashbacks of the assault and perceived safety concerns. One graduate student, whose classmate
sexually assaulted her and subsequently registered for her seminar, provides a rich description of
such an experience: “So much of my energy in that seminar was spent on simply maintaining my
composure that I could not give my full attention to the material, despite my preparations for each
class.”60 The psychological harm done by schools who allow alleged perpetrators to remain in
physical spaces with their accusers prior to the conclusion of a Title IX investigation extends
beyond the classroom as victims of campus sexual assault attribute withdrawing from school
entirely to the fear of seeing their rapist on campus in shared social settings, such as running into
their rapists in a common dorm. 57, 59
In addition to the demonstrated psychological harm of allowing respondents to remain in
classes and dorms with complainants, there is also a significant physical safety risk regarding
repeat victimization of the complainant. For example, the physical danger inherent in forbidding
schools from removing alleged perpetrators from living spaces shared with accusers as an interim
accommodation is highlighted in a recent civil lawsuit against Columbia University70 where an
undergraduate college student was raped a second time by her assailant in her dorm room two
70
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months after her first assault when her school refused to provide housing accommodations
directly after her first rape. Finally, the fear of further physical harm accusers experience in
spaces shared with their alleged perpetrators can also lead to accuser’s chronic absenteeism,
resulting in negative academic performance.58
Preventing schools from removing alleged perpetrators from classes and dorms as an
interim accommodation can cause permanent psychological and physical harm to accusers,
including causing an irreparable drop in academic performance and further instances of
victimization. In order to minimize harm to all parties in sexual assault cases, the DoE
should continue to allow schools the latitude to remove alleged perpetrators from classes
and dorms shared with their accusers as an interim accommodation.
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